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PHYSICAL PHONORECORD RATE . Docket No.
ADJUSTMENT PROCEEDING

In the Matter of

Docket No. 96-4 CARP DPRA
DIGITAL PHONORECORD DELIVERY
RATE ADJUSTMENT PROCEEDING

JOINT PETITION FOR ADJUSTMENT OF PHYSICAL PHONORECORD
AND DIGITAL PHONORECORD DELIVERY ROYALTY RATES

SUBMITTED BY
NATIONAL MUSIC PUBLISHERS’ ASSOCIATION, INC.,
THE SONGWRITERS GUILD OF AMERICA AND
RECORDING INDUSTRY ASSOCIATION OF AMERICA, INC.

This petition for adjustment of physical phonorecord and digital
phonorecord delivery royalty rates is submitted jointly pursuant to 17 U.S.C.
§§ 115(c) and 803(a) and 37 C.F.R. § 251.63(b) by the National Music Publishers’
Association, Inc., The Songwriters Guild of America (together, the "Copyright
Owners") and the Recording Industry Association of America, Inc. (the "Copyright
Users").

The Copyright Owners and Copyright Users have held discussions for
the purpose of arriving at a joint proposal respecting the physical phonorecord royalty
and digital phonorecord delivery royalty rates to commence on January 1, 1998, as

authorized under sections 115(c) and 803(a) of the Copyright Act. As a result of



these discussions, the Copyright Owners and Copyright Users are pleased to submit
the accompanying Proposal Concerning 1997 Physical Phonorecord and Digital
Phonorecord Delivery Royalty Rate Adjustments ("Proposal") and hereby petition the
Copyright Office, pursuant to 17 U.S.C. § 803(a) and 37 C.F.R. § 251.63(b), to
undertake a notice and comment proceeding to promulgate regulations effecting an
adjustment of the royalty rates in the manner set forth in the Proposal. So that the
new rates may go into effect as of January 1, 1998, the Copyright Owners and
Copyright Users suggest a notice and comment period for the proposed regulations of
thirty days.

The Copyright Owners and Copyright Users have a "significant
interest" in the royalty rates to be adjusted within the meaning of section 803(a)(1) of
the Copyright Act. National Music Publishers’ Association, Inc. ("NMPA") is an
association of over 600 commercially active American music publishers, whose
interests NMPA represents through a variety of legislative, legal, and public relations
initiatives. NMPA’s wholly owned subsidiary, The Harry Fox Agency, Inc., acts as
a licensing agent for over 17,000 music publishers.

The Songwriters Guild of America ("SGA") is a national organization
of over 4,500 songwriters. Its primary functions are to promote the interests of
authors and composers in their dealings with those who market and use their creative
works, and in legislative matters. Like NMPA, SGA represents the interests of those
who receive royalties for the use of copyrighted musical works.

The Recording Industry Association of America, Inc. ("RIAA") is an

association of approximately 350 recording companies. Its members are the leading



manufacturers of the compact discs, tapes and records sold in the United States, and
are engaged in the distribution of music through digital phonorecord delivery systems.
RIAA thus represents the interests of those who must pay royalties for use of
copyrighted musical works in physical phonorecords and digital phonorecord
deliveries.

NMPA, SGA and RIAA were the principal participants representing the
interests of copyright owners and users in the 1980 and 1987 mechanical rate
adjustment proceeding and, as described above, continue to represent those interests
in the current proceeding.

The accompanying Proposal is submitted on the understanding that its
various provisions are not severable, and the Copyright Owners and Copyright Users
request that both the physical phonorecord and digital phonorecord delivery elements
of the Proposal be considered through a consolidated notice and comment proceeding.
The Proposal is without prejudice to any position, contention or argument which the
Copyright Owners or Copyright Users may take in any proéeeding or litigation, and is
not intended to be, and should not constitute, a precedent in any future rate

adjustment proceeding.

Dated: November 4, 1997
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PROPOSAL CONCERNING 1997 PHYSICAL PHONORECORD AND
DIGITAL PHONORECORD DEILIVERY ROYALTY RATE ADJUSTMENTS

Amendments to 37 C.E.R. Part 255

1. Section 255.3 is revised by adding the following new paragraphs:

@ For every phonorecord made and distributed on or after
January 1, 1998, the royalty rate payable with respect to each work embodied
in the phonorecord shall be either 7.1 cents, or 1.35 cents per minute of
playing time or fraction thereof, whichever amount is larger, subject to further
adjustment pursuant to paragraphs (j) through (m) of this section.

() For every phonorecord made and distributed on or after
January 1, 2000, the royalty rate payable with respect to each work embodied
in the phonorecord shall be either 7.55 cents, or 1.45 cents per minute of
playing time or fraction thereof, whichever amount is larger, subject to further
adjustment pursuant to paragraphs (k) through (m) of this section.

& For every phonorecord made and distributed on or after
January 1, 2002, the royalty rate payable with respect to each work embodied
in the phonorecord shall be either 8.0 cents, or 1.55 cents per minute of
playing time or fraction thereof, whichever amount is larger, subject to further
adjustment pursuant to paragraphs (1) and (m) of this section.

O For every phonorecord made and distributed on or after
January 1, 2004, the royalty rate payable with respect to each work embodied
in the phonorecord shall be either 8.5 cents, or 1.65 cents per minute of
playing time or fraction thereof, whichever amount is larger, subject to further
adjustment pursuant to paragraph (m) of this section.

(m) For every phonorecord made and distributed on or after
January 1, 2006, the royalty rate payable with respect to each work embodied
in the phonorecord shall be either 9.1 cents, or 1.75 cents per minute of
playing time or fraction thereof, whichever amount is larger.

2. The following conforming revisions are made to Section 255.3:

(a) In paragraph (a), the phrase "paragraphs (b), (c), (d), (e), (D),
(), and (h)" is replaced with the phrase "paragraphs (b) through (m)".

(b)  Inparagraph (b), the phrase "paragraphs (c), (d), (), (), (g),
and (h)" is replaced with the phrase "paragraphs (c) through (m)".
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© In paragraph (c), the phrase "paragraphs (d), (e), (f), (g), and
(h)" is replaced with the phrase "paragraphs (d) through (m)".

(d)  In paragraph (d), the phrase "paragraphs (e), (f), (g), and (h)" is
replaced with the phrase "paragraphs (e) through (m)".

(e) In paragraph (e), the phrase "paragraphs (f), (g), and (h)" is
replaced with the phrase "paragraphs (f) through (m)".

® In paragraph (f), the phrase "paragraphs (g), and (h)" is
replaced with the phrase "paragraphs (g) through (m)".

€] In paragraph (g), the phrase "paragraph (h)" is replaced with the
phrase "paragraphs (h) through (m)".

(h) In paragraph (h), the phrase ", subject to further adjustment
pursuant to paragraphs (i) through (m) of this section" is added to the end
between the word "larger" and the final period.

3. The title of Section 255.5 is revised to read "Royalty rate for digital
phonorecord deliveries in general." and the present paragraph of Section 255.5 is
designated as paragraph (a).

4. Section 255.5 is revised by adding the following new paragraph:

) Except as provided in section 255.6, for every digital
phonorecord delivery made on or after January 1, 1998, the royalty rate
payable with respect to each work embodied in the phonorecord shall be the
royalty rate prescribed in section 255.3 for the making and distribution of a
phonorecord made and distributed on the date of the digital phonorecord
delivery (the "Physical Rate"). In any future proceeding under 17 U.S.C.

§ 115(c)(3)(C) or (D), the royalty rates payable for a compulsory license for
digital phonorecord deliveries in general shall be established de novo, and no
precedential effect shall be given to the royalty rate payable under this
paragraph for any period prior to the period as to which the royalty rates are
to be established in such future proceeding.

5. A new section 255.6 is added, which reads as follows:

§ 255.6 Royalty rate for incidental digital phonorecord deliveries.

(a) Except as provided in paragraphs (b) and (c), for every digital
phonorecord delivery made on or after January 1, 1998 where the reproduction

or distribution of the phonorecord is incidental to the transmission which
constitutes the digital phonorecord delivery (an "Incidental DPD"), the royalty
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rate payable with respect to each work embodied in the phonorecord shall be
the Physical Rate. In any future proceeding under 17 U.S.C. § 115(c)(3)(C)
or (D), the characterization of a digital phonorecord delivery as "incidental”
and the royalty rates payable for a compulsory license for Incidental DPDs
shall be established de novo, and no precedential effect shall be given to the
characterization of a digital phonorecord delivery as "incidental" under this
section or to the royalty rate payable under this section for any period prior to
the period as to which the characterization of a digital phonorecord delivery as
"incidental" or the royalty rates are to be established in such future
proceeding.

b) No royalty shall be payable for any "Transient Phonorecord"
made in the course of any digital phonorecord delivery made on or after
January 1, 1998; provided that a royalty shall be payable with respect to each
work embodied in the phonorecord ultimately reproduced by or for the
ultimate transmission recipient of such digital phonorecord delivery at the
royalty rate prescribed under section 255.5 or the other paragraphs of this
section 255.6, as applicable. Nothing in this paragraph shall limit or impair
any rights or remedies of the copyright owner of a work against any person
who makes reproductions from a Transient Phonorecord for any purpose other
than to facilitate the transmission to the ultimate transmission recipient. For
the purpose of this paragraph, a "Transient Phonorecord" is a transient
phonorecord reproduced in temporary computer memory or digital storage
intermediate to the communications system through which a digital
phonorecord delivery is made, where such transient phonorecord is made in
the ordinary operation of such system solely to facilitate the transmission to
the ultimate transmission recipient. An example of a Transient Phonorecord is
a phonorecord reproduced temporarily in a router intermediate to the Internet.

(c) (1) For every digital phonorecord delivery made on or after
January 1, 1998, no royalty shall be payable where (i) the reproduction or
distribution of the phonorecord is incidental to the promotion of a sound
recording embodying a work, (ii) the phonorecord is of no more than
30 seconds of playing time of the sound recording of such work, or in the case
of sound recordings of a work with a playing time of more than 5 minutes, the
phonorecord is of no more than the lesser of 10% or 60 seconds of playing
time of the sound recording of such work, and (iii) the digital phonorecord
delivery is made or authorized by the copyright owner of such sound
recording.

(2) The copyright owner of any work embodied in a sound
recording may, without payment of any royalty to the copyright owner of the
sound recording, make or authorize a digital phonorecord delivery where
(i) the reproduction or distribution of the phonorecord is incidental to the
promotion of the work embodied in the sound recording; (ii) the phonorecord
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is of no more than 30 seconds of playing time of the sound recording of such
work, or in the case of sound recordings of a work with a playing time of
more than 5 minutes, the phonorecord is of no more than the lesser of 10% or
60 seconds of playing time of the sound recording of such work, and (iii) the
digital phonorecord delivery is made by the copyright owner of such work,
either individually or collectively with other copyright owners of such works,
or by an organization of copyright owners designated by such copyright
owners as their common agent.

6. A new section 255.7 is added, which reads as follows:
§ 255.7 Future proceedings.

The procedures specified in 17 U.S.C. § 115(c)(3)(C) shall be repeated
in 1998 and every second year thereafter until 2006 so as to determine the
applicable rates and terms for the making of digital phonorecord deliveries
during the periods beginning January 1, 2000, 2002, 2004, 2006 and 2008.
The procedures specified in 17 U.S.C. § 115(c)(3)(D) shall be repeated, in the
absence of license agreements negotiated under 17 U.S.C. § 115(c)(3)(B) and
(C), upon the filing of a petition in accordance with 17 U.S.C. § 803(a)(1), in
1999 and every second year thereafter until 2007 so as to determine new rates
and terms for the making of digital phonorecord deliveries during the periods
beginning January 1, 2000, 2002, 2004, 2006 and 2008. Thereafter, the
procedures specified in 17 U.S.C. § 115(c)(3)(C) and (D) shall be repeated in
each fifth calendar year. Notwithstanding the foregoing, different years for
the repeating of such proceedings may be determined in accordance with
17 U.S.C. § 115(c)(3)(C) and (D).
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ARNOLD & PORTER NEW YORK

555 TWELFTH STREET, N.W, DENVER
WASHINGTON, D.C. 20004 -1202
L.LOS ANGELES
STEVEN R. ENGLUND . (202) 942-5000
(202) 842-5885 FACSIMILE: (202) 942-5999 LONDON

November 5, 1997

By Hand

William Roberts, Esquire

Senior Attorney for Compulsory Licenses
United States Copyright Office

101 Independence Avenue, S.E.

Room 403

Washington, D.C. 20559

Re: 1997 Physical Phonorecord and
Digital Phonorecord Delivery
Royalty Rate Adjustment Proceedings

Dear Mr. Roberts:

On behalf of the National Music Publishers’
Association, Inc., The Songwriters Guild of America and
Recording Industry Asgssociation of America, Inc., I am
pleased to submit to the Copyright Office the enclosed
Joint Petition for Adjustment of Physical Phonorecord
and Digital Phonorecord Delivery Royalty Rates and
accompanying Proposal Concerning 1997 Physical
Phonorecord and Digital Phonorecord Delivery Royalty
Rate Adjustments.

Enclosure



